
 

 

 
 

 
  

 
 

 

 

 

 

 

 

Publication 146, Sales to American Indians and Sales on Indian Reservations
 
January 31, 2010 Written Comments Summary 


The information below is a summary of the written comments received from tribal leaders and interested parties regarding suggested 
revisions to Publication 146, Sales to American Indians and Sales on Indian Reservations. The written comments received have been 
paraphrased and summarized by publication chapter for ease of review.  Following each comment is a description of the action taken, and 
if no action taken, a reason as to why no action was taken.  A copy of the original incoming written correspondence is attached following 
the summary of written comments. 

From Author Representing Date of Letter Page # 
Quesenberry Stephen V. Quesenberry 

Karshmer & Associates 
2150 Shattuck Ave, Suite 725 
Berkeley, CA  94704 

Morongo Band of Mission Indians January 29, 2010 12 

Karuk Sami Jo Difuntorum 
Karuk Tribe Housing Authority 
P O Box 1159 
Happy Camp, CA  96039 

January 12, 2010 15 

Rincon Bo Mazzetti 
Rincon Band of Luiseno Indians 
P O Box 68 
Valley Center, CA  92028 

January 29, 2010 19 

Feldman Glenn Feldman 
Mariscal, Weeks, McIntyre & Friedlander, P.A. 
2901 N. Central Ave, Suite 200 
Phoenix, AZ  85012 

Santa Ynez, San Pasqual, and 
Cabazon Bands of Mission Indians 

January 25, 2010 44 

Ogas Kathryn A. Ogas 
Tomaras & Ogas, LLP 
10755-F Scripps Poway Parkway #281 
San Diego, CA 92131 

Lytton Rancheria of California January 26, 2010 38 

Smith River Kara Miller 
Smith River Rancheria 
140 Rowdy Creek Road 
Smith River, CA  95567 

January 26, 2010 41 

Rapport David J. Rapport 
Rapport and Marston 

Northern Circle Indian Housing 
Authority 

January 7, 2010 44 
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P O Box 488 
Ukiah, CA 95482 

Marston Lester J. Marston 
Rapport and Marston 
P O Box 488 
Ukiah, CA 95482 

Chemehuevi Indian Tribe January 6, 2010 47 

Saunders Allyson G. Saunders 
Holland & Knight 
633 West Fifth Street 
Los Angeles, CA 90071 

Un-named client January 19, 2010 50 

CO River Eldred Enas 
Colorado River Indian Tribe 
26600 Mohave Road 
Parker, AZ 85344 

December 1, 2009 53 

Campo Monique LaChappa 
Campo Band of Mission Indians 
36190 Church Road, Suite 1 
Campo, CA  91906 

November 23, 2009 56 

Preface 
From Summary of Comments Action Taken Reason 
Quesenberry PL 280 mentioned, but no reference to Supreme Court decision Bryan v. Itasca County 

which held that PL 280 did not grant to the States general civil regulatory jurisdiction, 
including taxing jurisdiction, over Indian tribes or tribal members on the reservation 
and did not waive tribal sovereign immunity. 

Included suggested 
comments in Preface 

Karuk Clarify that PL-280 does not grant any state taxation authority. Included suggested 
comments in Preface 

Rincon Clarify that PL-280 does not grant any state taxation authority and include information 
regarding the legal incidence of the tax and acknowledge the inherent authority of 
Indian tribes to tax and operate independent of local government regulation. 

Information 
regarding PL 280 
included in Preface.  
Legal incidence of 
tax and tribes 
authority to impose 
tax not added. 

Legal incidence 
of tax and tribes 
authority to 
impose tax 
already included 
elsewhere in 
publication 

CO River PL 280 did not provide any grant of jurisdiction to the state with respect to taxation Additional PL 280 was 
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within Indian Country, therefore, PL 280 is not a pertinent law that applies to BOE and 
should be deleted. 

information 
regarding PL 280 
added to publication 

included at the 
request of 
previous 
comments and is 
deemed relevant, 
so it was not 
removed. 

1. Key Definitions 
From Summary of Comments Action Taken Reason 
Quesenberry Indian Organization: include in definition corporations formed under Section 17 of the 

Indian Reorganization Act and LLC formed under tribal law. 
Clarification added 
regarding definition 
of Indian 
organization 

Quesenberry Indian Reservation should be replaced by Indian country.  Also, add definition of 
Indian country to Regulation 1616. 

Indian country used 
throughout 
publication in place 
of reservation 

No amendment to 
Regulation 1616 
as that is beyond 
the scope of 
revising 
publication. 

Quesenberry Include statement indicating that tribal determination of who is included in an “Indian 
family” unit controls when a family member may not qualify as an Indian recognized 
by the Bureau of Indian Affairs. 

None Indian couple 
already defined 

Karuk Use Indian Country in lieu of reservation. Indian country used 
throughout 
publication in place 
of reservation 

Karuk Indian Organization include federally chartered Indian organizations formed under 
Section 17 of the Indian Reorganization Act. 

Clarification added 
regarding definition 
of Indian 
organization 

Rincon Definition of “Indian” should be broader to include either persons of American Indian 
decent or persons eligible to receive services as an Indian from the US Dept of Interior. 

none Regulatory 
change required 
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Rincon Indian Organization should include corporations organized under federal law and 
wholly-owned by Indians, tribally-chartered LLCs and partnerships not wholly owned 
by Indians. 

Clarification added 
regarding definition 
of Indian 
organization. Other 
changes not 
included 

Regulatory 
change required 

Rincon Definition of reservation “note” should be clarified to recognize the Tribe’s 
jurisdictional authority over reservation lands regardless of land tenure status so long 
as the land is within the exterior boundaries of the reservation. 

Section in question 
re-written to clarify 

Rincon Add fourth bullet to definition of reservation to include any land defined as Indian 
Country 

Added definition of 
Indian country in 
lieu of reservation 

Feldman Indian organization definition should include LLCs only if they are organized under 
tribal authority and all members are Indians. 

Clarification added 
regarding definition 
of Indian 
organization 

Ogas Clarify whether reservation includes rights-of-way, easements, or fee land within the 
boundaries of an Indian reservation. 

Clarification added 
in definition of 
Indian country 

Smith River Add definition for “exemption certificate” Definition added 
Smith River Add definition of an “Indian Purchaser” which includes Indians, Indian couples, Indian 

organizations. Use Indian Purchaser throughout document. 
Definition added 
and reference to 
Indian purchaser 
made throughout 
document 

Smith River Indian organization definition should include Indian couples as members or partners 
and corporations that are state and/or federally chartered corporations organized by 
Indian tribes and/or individual Indians. 

none Regulatory 
change required 

Rapport Indian Organization should address other types of tribal organizations beyond 
corporations and partnerships. 

Clarification added 
regarding definition 
of Indian 
organization 
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Marston Definition of Indian Organization should be modified to include federally chartered 
corporations organized under Title 25 of the United States Code section 477. 

Clarification added 
regarding definition 
of Indian 
organization 

Marston Definition of reservation should include “all Indian country as defined by Title 18 of 
the United States Code section 1151.” 

Clarification added 
in definition of 
Indian country 

Marston Page 8, “Preface” should be “Preference”.  Also, clarify that Indian seller on 
reservation does not need a seller’s permit. 

none Information 
regarding need 
for permit already 
included 
(following 
paragraph) 

Marston Page 8, “use tax” should clarify that purchase of a vehicle from out of state by an 
Indian who resides on reservation is not subject to use tax. 

none Inclusion of 
application of tax 
to specific 
transactions not 
included in 
definitions 

CO River Use of “non-trust” land or define “Indian reservation” by reference to federal law. Clarification added 
in definition of 
Indian country 

CO River Indian organization definition should be clearer to indicate in includes Indian tribes. none Already included 
in first sentence 
of definition 

Campo Indian Organization definition should include corporations organized under federal 
authority. 

none Regulatory 
change required 

2. Sales to Indians: Retailers Located Outside Indian Country 
From Summary of Comments Action Taken Reason 
Ogas Clarify whether risk of loss during shipment equates transfer of ownership. Clarification added 

in Chapter 5 
Rapport Pub requires Indian to reside on reservation.  Clarify “residency” for Indian 

organizations. 
Clarification added 
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Campo Delete reference throughout document to use of property off-reservation more than 
one-half of the time during the first 12-months of ownership as any use tax applied to 
personal property that is used off-reservation with the first 12-months of purchase is an 
impermissible tax in violation of Regulation 1616(d). 

none Regulatory 
change required 

3. Sales by Retailers Located in Indian Country 
From Summary of Comments Action Taken Reason 
Quesenberry CA lacks jurisdiction to require tribal or individual Indian retailer on the reservation to 

obtain a seller’s permit. 
none Already included 

Ogas Responsibility for collection of use tax should never be on the seller.  However, in the 
event it is the responsibility of the seller to collect use tax, clarify that where the 
purchaser is a tribal entity and the merchandise is delivered on the reservation, the 
property is presumed for use on the reservation.  Clarification is also needed regarding 
how the seller is expected to determine use of the property on or off the reservation at 
the time of sale. 

none Indian purchaser 
that issues a valid 
exemption 
certificate 
addresses the 
issue of use of 
property in Indian 
country 

Marston Page 12, “permit requirements” replace period at end of sentence with comma and 
“unless your business is located on the reservation and you are an Indian residing on 
your reservation.” 

none Information 
already included 
in current 
language 
(following 
paragraph) 

Marston Page 14, “Tribal Taxes” replace second sentence with “the amount of tribal tax should 
not be included in the retail selling price of the product being sold for the purpose of 
determining the amount of California sales or use tax when the following apply.”  
Also, delete second sentence in second bullet point. 

none Current language 
is adequate, 
deleting second 
sentence in 
second bullet 
would be 
inconsistent with 
statute. 

Marston Federally licensed Indian trader does not need a seller’s permit to make sales to Indian 
tribes or Indians on their respective reservation. 

Clarification added 
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CO River Information fails to address need for retailers on Indian reservations to obtain all 
necessary tribal licenses and comply with applicable tribal tax laws. 

Reference to tribal 
licenses and tribal 
laws added 

Campo For sales by on-reservation retailers to non-Indians or Indians not residing on a 
reservation, assertion of a use tax violates the right of tribal government to assert 
exclusive control over retail affairs on the reservation and contributes to the on-going 
problem of dual taxation on reservation retailers. 
Rather than attempting to assert a use tax in lieu of a sales tax on reservation retailers, 
BOE should consider initiating discussions with tribes about tribal-state cooperative 
tax agreements/compacts. 

none Regulatory 
change required. 
BOE does not 
have the authority 
to enter into 
compacts with 
tribes 

4. Purchases by Indians 
From Summary of Comments Action Taken Reason 

No comments received 

5. Documenting Exempt Transactions 
From Summary of Comments Action Taken Reason 
Quesenberry Definition of Indian does not control in situations where the purchase is made on 

behalf of an Indian family. 
none Issue addressed in 

definition of 
Indian couple.  
Any further 
changes would 
require regulatory 
change 

Quesenberry In lieu of notary public or tribal official, allow a duly authorized tribal employee to 
acknowledge the on reservation receipt of construction materials. 

Reference added to 
“tribal official or 
designee” 

Karuk Remove the notary public section from BOE-146-RES or revise third paragraph on p. 
18 to clarify that any tribal representative authorized by tribe to document deliveries 
may act in the capacity of notary public and that receipt of delivery provided by 
common carrier is sufficient to document delivery on reservation. 

Reference added to 
“tribal official or 
designee” 
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Karuk Include sample exemption certificate specific for construction contracts and clarify that 
one certificate only is necessary for all construction material purchases by a tribe from 
a contractor. 

New exemption 
certificate, BOE-
146-CC, added 

Rincon Include “sale on approval” as transfer of title on reservation when delivered by 
common carrier. 

None Duplicative of 
information 
already included 

Rincon Include specific exemption certificate for construction contracts (sample provided) New exemption 
certificate, BOE-
146-CC, added 

Feldman Clarify that notarization of the form is not required.  Also, documentation may be done 
by a duly authorized tribal representative. 

Reference added to 
“tribal official or 
designee” 

Smith River Include description of acceptable documents when sales made to Indian couple. Clarification added 
Smith River Law requires seller to obtain satisfactory evidence that the sale is exempt from tax.  

Since law does not require the statement be notarized, remove notary statement from 
exemption certificate and text of publication. 

none Notarization of 
delivery statement 
is recommended 
as a method of 
documenting 
delivery in Indian 
country 

Smith River Section titled “for individuals” at top of page 19 should include “and/or Indian 
couples”. 

Suggestion included 

Smith River Delivery to a P O Box should not preclude the tax-exempt status of the transaction 
provided the property is purchased for use on reservation by an Indian purchaser. 

none Statutory change 
required 

Marston Page 17, add third requirement regarding delivery of property “3. By a designated 
agent of the seller where both the seller and his agent executed declaration under 
penalty of perjury that the seller appointed the agent as his agent and the agent 
delivered the vehicle to the Indian on the reservation with the intent that title to the 
vehicle pass upon delivery.” 

none Example too 
specific and 
duplicative of 
current 
requirements 
already provided 
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6. Sales Related to Construction Contracts 
From Summary of Comments Action Taken Reason 
Karuk Include at the end of second to last paragraph a sentence regarding guaranteed 

maximum price contracts. 
Information 
regarding 
guaranteed 
maximum price 
contracts added 

Karuk Remove first bullet regarding a contractor must be in the business of selling materials 
or clarify that a contractor that obtains a seller’s permit is treated as being in the 
business of selling materials. 

Clarification added 

Rincon Delete first bullet indicating contractor must be in business of selling materials or other 
TPP. 

Clarification added 

Rincon Include information regarding construction contracts with Indians in Publication 9. none Publication 9 is 
currently under 
revision and 
reference to 
Publication 146 is 
to be added rather 
than including 
information from 
Publication 146 in 
Publication 9 

Rincon Include sample language for contracts (language provided) Sample contract 
language included 

Feldman First bullet, clarify that the contractor must be in the business of selling materials for 
the purposes of the contract in question. 

Clarification added 

Ogas Does delivery of materials within an easement, rights-of-way, or fee land within the 
boundaries of a reservation qualify as delivery on a reservation? 

Clarification added 
to definition of 
Indian country 
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Ogas Clarify who may accept delivery of materials on the reservation (construction 
contractor, tribal member).  Does a tribe need to appoint somebody as its agent for 
delivery, and if so, how formal must an agreement be? 

none Acceptance of 
delivery is 
generally 
irrelevant in 
determining 
whether tax 
applies 

Ogas Clarify that as long as contractor holds a seller’s permit the contractor will be regarded 
as being in the business of selling materials. 

Clarification added 

Saunders Proposed contractual provisions provided for use primarily with guaranteed maximum 
price contracts. 

Sample contract 
language included 

Campo Include information regarding proper use of resale certificates between prime 
contractors and sub-contractors. 

Information 
regarding use of 
resale certificates 
added 

7. Special Taxes and Fees 
From Summary of Comments Action Taken Reason 
Rincon Clarify whether BIA roads are part of “state or local road system.  Rather than provide 

for taxing all fuel sales to Indian country and refunding the tax, state and tribes should 
explore entering into compacts that recognize the Tribes authority to impose a tax and 
use the proceeds to fund governmental services.  This could also apply to the 
imposition and collection of excise and cigarette taxes by the BOE. 

Clarification added 
regarding BIA 
roads. 

BOE lacks 
authority to enter 
into compacts 
with tribes 

Marston Page 24, add paragraph explaining that if the sale is from an out of state retailer 
directly to a tribe, who then sells the fuel to a member of the tribe residing on the 
reservation, that the transaction is exempt from the state motor vehicle fuel tax. 

none Statutory change 
required 

Campo BOE should explore entering into cooperative tax agreements/compacts. none BOE lacks 
authority to enter 
into compacts 
with tribes 
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8. For More Information 
From Summary of Comments Action Taken Reason 

No comments received 

9. Table: Proper Application of Tax 
From Summary of Comments Action Taken Reason 
Smith River “Purchaser” should be amended to read “Indian Purchaser”. none “Purchaser” is 

intentionally 
generic since it 
may refer to 
Indian purchaser 
or non-Indian 
purchaser 

10. Statement of Delivery on a Reservation (Exemption Certificate) 
From Summary of Comments Action Taken Reason 

Comments received are summarized under “5. Documenting Exempt Transactions” 


































































































